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Is Grace the Duke of Athol having been pleaſed to con- 
ſult me on his Caſe relative to the Iſle of Mann, I have 
anxiouſly peruſed and conſidered the ſeveral papers, which 

| have been laid before me to enable my forming an opinion. 
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I find the Duke poſſeſſed of two characters, which connect 
him in point of intereſt with the Ifle of Mann. One is as aſſignee 
of the eſtate and rights of his mother the Ducheſs Dowager of 
Athol, who derives her title of Baroneſs Strange by deſcent from, 


- 


. 1 
and as heir- general to, James the ſeventh Earl of Derby, antiently 
lord of the iſland. The other is as heir-apparent of his mother 
the Ducheſs Dowager; upon whoſe death, if he ſurvives her, he 
will himſelf be heir ace of the ſame Earl of 2 4 


"owe I underſtand, that being thus ſituate, the preſent Duke 
of Athol conſiders himſelf as grievouſly injured by the operation 
of the ſtatute, which was, paſſed in the fifth year of his preſent 
Majeſty, for fale of the Ifle of Mann to the Crown except cer- 
tain parts reſerved to the Duke's family. It is alſo ſtated to me, 
that his Grace wiſhes to know, whether, upon a conſideration of 
all the facts and circumſtances of the caſe, I ſee any ſolid and juſt 
grounds to juſtify his hope of reſcinding the ſale, and of obtain- 
ing a re- transfer of the iſland thus ſevered from the noble family, 
which, for nearly five centuries, had been eminently dignified by 
poſſeſſing this high property. 


Should the Duke prevail in his wiſhes to avoid the ſale to the 
Crown, it is highly probable from the facts repreſented to me, 
that the reſult would be an immediate increaſe of yearly income, 
to. the extent of four or five thouſand pounds in favour of the 
Duke, with a proſpect of future advantages far more valuable, 
from a due attention to the trade, commerce, and cultivation of 
the iſland. I | | . 1 55 | 


- ua 25 of ſuch vaſt importance to the Duke I ſhould have 
preferred a poſtponement of my opinion, till I had ſeen a more 
full and complete ſtatement of facts than the papers at preſent be- 
fore me furniſh: for the only one of the various conveyances by 
the Duke of Athol grandfather of the preſent Duke, which I have 
ſeen, is the feoffment and new ſettlement made of the Ifle of 
Mann i in 3 17 56 and 1 Bare. not had before me, either the 
contract 
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contract for ſale of the Iſle between the preſent Duke's father and 
mother and the Commiſſioners of the Treaſury, or the ſettlements 
made of the eſtates in Scotland purchaſed with the 70,000]. paid 
as the conſideration for the ſale to the Crown, or the convey- 
ances under which the preſent Duke is become poſſeſſed of his 
mother the Ducheſs Dowager's rights and intereſts. However, 
as the preſent Duke of Athol has expreſſed a ſtrong anxiety to have 
my immediate ſentiments ; and as 1 have reaſon to ſuppoſe, that 
I am in poſſeſſion of the moſt eſſential facts; I will now proceed to 
give my general impreſſions of the caſe, in the beſt manner of 
which I am capable, without waiting for any further information. 


In the firſt place, I am very much ſtruck with the extremely 
harſh circumſtances, which attended the agreement for ſale of the 
Iſle of Mann to the Crown. The laſt Duke of Athol, father of 
the preſent Duke, had ſcarce come to the poſſeſſion of the family 
titles and eſtates, and amongſt the latter to the Iſle of Mann, in 
right of his Ducheſs, before the Treaſury began to urge him into 
a treaty for the ſale. It appears alſo from their correſpondence with 
the late Duke, that they expected great reluctance on his part to 
alienate ſo ſplendid a property; and that therefore they originally 
addreſſed him in a tone of language almoſt minatory. In the ſub - 

ſequent part of the tranſaction an actual hoſtility was commenced 
againſt the late Duke's property: for whilſt he was reſpectfully ſo- 
liciting time to obtain due information concerning the value of the 
Iſle of Mann, a bill was brought into parliament by the then mi- 
niſter, invaſive of an important branch of thoſe very rights, for the 
fale of which he was required to treat with the Treaſury.” Alarm- 
ed at the introduction of this bill, the late Duke petitions againſt 
it, and is heard by his counſel. But perceiving that the zeal bf 
the miniſter to augment the publick revenue prevented his being 
ſufficiently tender to the claims of private property, the late Duke 
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Acſpained, of a ſucceſsful oppoſition to the bill depending, and be- 
gan to dread the diſmemberment of his princely eſtate in the Iſle 
of Mann, without any compenſation. Thus agitated by the fear 
of a greater miſchief to himſelf and family, he ſuddenly reſolved 
to ſubmit to the preſſure of a leſs calamity; and ſo he was precipi- 
tated into an agreement with the Treaſury, on terms which them- 
ſelves dictated, though he was forced to be the apparent and viſi- 
ble propoſer. The whole manner of the agreement correſponded 
with this deſcription of it.— The Duke was anxious for time to 
frame a propoſal. But the Treaſury were all impatience, and 
would not endure the leaſt poſtponement — The Duke was ur- 
gent, that, if there muſt be a ſale, it might be of the whole pro- 
perty; and he deprecated all diviſion of it, as tending to the moſt 
injurious and perplexing conſequences. But the Treaſury perſiſt- 
ed in their plan of diſmemberment, and would only purchaſe thoſe 
regalities, and other branches of this royal fief, which appeared to 
them convenient for the publick.— The Duke ſent in a valuation, 
chiefly founded upon the nett revenues from the iſland for the laſt 
ten years; according to which the property was worth upwards of 
299,0001, without charging any price for the future increaſe of 
duties to the lord of the iſle, a blank having been left for that arti- 
cle, or any price for his antient and ſpacious caſtles and palaces, or 
even any price for the vaſt loſs of that ſplendid diſtinction which ne- 
ceſſarily belonged to the enjoyment of a property ſo royally magni- 
ficent. But he was informed he could have no greater price than 
70,0001. for the parts the Treaſury choſe to buy; though what 
was to be reſerved for the Duke did not comprize a fourth of 
the yearly revenues from the ifland ; and though it was foreſeen, 
that the regalities and principal articles of the property choſen for 
the .Crawn would both degrade and impoveriſh the pittance of 

.cſtate left for the Duke and his family. Notwithſtanding alſo that 


this price appeared ſo EA inadequate, yet he was made to 
underſtand, that it muſt come to the Treaſury, not according to 
the real fact, but under a diſguiſe, and as bis own propoſition.— 
After this faſhion an agreement was in the courſe of a few days ac- 
compliſhed, in conſequence of which the laſt Duke of Athol and 
his Ducheſs and their family are computed to have already loſt at 
the rate of four or five thouſand a year for twenty-three years ſuc- 
ceſſively; ſuch being nearly the difference between the nett revenue 
from the Iſle of Mann for the ten years before ſale to the Crown, 
and the nett income from the 70,000]. Ppurchaſe-money, and the 
reſerved parts of the Iſle put together. If, too, this be any thing 
like ajuſt idea of the reſult to the Athol family from the ſale thus 
forced upon the laſt Duke, the ſum total of the loſs hitherto in- 
curred by him and the family exceeds 100,000l. And unleſs the 
preſent. Duke of Athol, who, as aſſignee of his mother the Ducheſs 
Dowager, and as heir- apparent under the entail of the Iſle of Mann, 
is become the party immediately aggrieved, ſhall obtain a reſciſſion 
of the ſale to the Crown, the future loſs to the family may be 
juſtly nen at a far greater ſum. 


Upon. this view of the caſe, as I collect it from the papers and 
information before me, I cannot but think, that the manner of ob- 
taining the agreement for ſale of the. Iſle of Mann from the Athol 
family was ſo harſh and compuliive, and the price given ſo groſsly 
inadequate, as without any further ground of relief to furniſh 
very ſtrong and perſuaſive reaſons of equity and juſtice in favour of 
a parliamentary reſciſſion of the ſale. : | 


But there remains another view of the caſe, according to which, 
in my opinion, the preſent Duke of Athol's pretenſion to the relief 
of parliament, againſt the act transferring the Iſle of Mann to the 
| Crown, is of a ſtill higher claſs; for it appears to me, that the le- 


omen in paſling that act, proceeded upon a complication of 
errors 


- errors the moſt effential 3 in reſpect to the rights of the parties in- 
tereſted in the property ſo transferred. | — 


The agreement for ſale of the iſland to the Crown, which the 
act of his preſent Majeſty profeſſes to execute, is ſtated to have 
been made in purſuance cf an act of the 12th of George the F irſt, 
enabling the Commiſſioners of the Treaſury to purchaſe this great 
property : and the agreement for the ſale is recited to have been 
entered into between the Lords of the Treaſury of the one part, 
and the late Duke of Athol and his Ducheſs and certain truſtees of 
the r. of the og part. 


For the 3 of "TEN that this agreement was entered into by 
| perſons fully competent to tranſact the ſale, the recital of the agree- 
ment is preceded in the act of his preſent majeſty, by a very copious, 
but yet, as will appear preſently, a materially defective and inaccurate 
ſtatement of the title to the Ile of Mann: tracing that title, from the 
royal grant toSir John de Stanley in the reign of Henry the Fourth, 
to the 7th of James the Firſt, when the entail of the Iſland and the 
ſucceſſion to it were regulated by an act of parliament ; and from 
thence to the year 1735, when, on the death of Charles Earl of Der- 
by, the Iſland veſted in James Duke of Athol, maternal grandfather 
of the preſent Duke, as heir-general of the magnanimous James 
Earl of Derby, who was beheaded in 1651. With this account 
of the title there is mixed a recital of the act of the 12th of George 
the Firſt, under which the Commiſſioners of the Treaſury derived 
their authority to treat and agree for purchaſe of the Iſland. There 
next follows a recital of various feoffments and other conveyances 
from James Duke of Athol, the preſent Duke's ' maternal grand- 
father. The reſult of theſe turns out to be, that the Iſland was 
become veſted in the preſent Lord Stormont and two others upon 
truſt, after Duke James's death, to make an abſolute ſale of the 
pro- 
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property, and to inveſt the money from the ſale in the purchaſe of, 
lands in Scotland, which were to be entailed in the ſtricteſt manner 
according to the law of Scotland on the heirs male of the body of 
James Duke of Athol ; remainder to the heirs female of his body, 
the eldeſt heir female always ſucceeding without diviſion ; re- 
mainder to John Murray eſquire, huſband of Duke James's only 
child Lady Charlotte Murray, and the heirs male of his body; with 
like remainders to Mr. John Murray's brothers James and George 
ſucceſſively, and the heirs male of their bodies; and after divers 
other remainders, deſigned to prefer the line of the Murrays to the 
line of heirs from fames ſeventh Earl of Derby, with an ultimate 
remainder, not to the heirs-general of James ſeventh Earl of Derby, 
but to Duke James's heirs and aſſigns. The act of the preſent King 
next ſtated the death of Duke James in 1764, leaving Lady Char- 
lotte Murray, the preſent Ducheſs Dowager of Athol, his only 
child; and that in conſequence of this event ſhe and her huſband, 
then Duke and Ducheſs of Athol, were become intitled to the 
Iſle of Mann according to beit efrates and mterefts under the afore- 
A entail. 


Upon the caſe thus made out in the recitals of the act of the 
preſent reign, it appears, that there was thought to be fact enough 
to warrant the contract made by the Treaſury for ſale of the Iſle of 
Mann with the preſent Duke's father and mother and the truſtees 


appointed by Duke James : and under that impreſſion the legiſla- 


ture was induced both to execute the contract, and to direct the ap- 
Plication of the 70,0001. purchaſe-money z—as if Dake James, 
the preſent Duke's grandfather, had been competent to diſpoſe of 
the Iſle of Mann at his pleafure as if he had been at liberty to 
ſell the 10and and to veſt it in truſtees for that purpoſe ;—as if he 
had poſſeſſed a clear right to overturn the order of ſucceſſion under 


which himſelf derived ;—as if there had been no parliamentary 
guard 
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guard to protect that ſucceſſion againſt his acts, no reſtraiut to diſ- 
ahle his alienation ;—as if it had been competent to him to eſtabliſh 
fluch new entail and order of ſueceſſion, as he thought beſt calcu- 
lated to favour certain collateral branches of bis paternal family, 
at the expence of an excluſion of the heirs general of his anceſtor 
the ſeventh Earl of Derby and finally, as if at all events the act of 
George the Firſt, authorizing the Treaſury to purchaſe the Iſle of 
. Mann for the Crown, would effectually * 12 e of fale 
thus entered into. 


WY as I ſee the caſe, inſtead of reality, there was nothing but 
groundleſs ſuppoſition in all this; and it was from beginning tv 
end a ſeries of errors, into which the legiſlature ſeems to have been 
betrayed by the precipitate manner of tranſacting the ſale. I mean 
to ſay,—that, in my opinion, James Duke of Athol, the preſent 
Duke's grandfather, could neither alienate the Iſle of Mann, nor 
newly model the ſucceſſion to it that all the feoffments and con- 
veyances of the Iſland in his time were nullities and waſte-paper;z— 
that the truſt he created for ſale of the Iſland was void ;—and: con- 
ſequently that the agreement made by the Treaſury for purchaſe of 
the Iſland was made with perſons who were not authorized to fell; — 
and moreover that the entail, directed by the act of the preſent 
King to be made of the lands to be purchaſed with the 70,0001. 
purchaſe-money, was an infringement of the rights of the heirs- 
general of James the ſeventh Earl of Derby. 


To juſtify the opinion I have thus confidently Puke "OY it is conly | 
requiſite to conſider the nature of the title, under which the ſucceſ- 
ſion to the Iſle of Mann devolyed upon the Athol family. 


1 Duke of Athol, maternal grandfather of the preſent Dake, 
was the firſt of the Athol family, who became poſſeſſed of the Ile 
"iS of 
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made by a private ſtatute in the ſeventh year of James the Firſt, to 
which I have already had occaſion to reſer incidentally, I ſhall 


now mention the act creating this entail more particularly. The 


occaſion of this act was a family controverſy, about the Iſle of 
Mann, which had ariſen on the death of Ferdinand the fifth Earl of 
Derby in 1594, between his three daughters and coheirs and bis 


widow on the one hand, and his brother William the ſixth Earl of 


Derby on the other. Of this controverſy, and ſome important 


points which are ſaid to have been reſolved in a reference by Queen 


Elizabeth to ſome of her privy council and judges, there is an 
account in Lord Coke's Fourth Inſtitute 283, and the 2d volume 
of Anderſon's Reports 115; and alſo in che 2d volume of Dug-, 
dale's Baronage 250. It was ſome years before the controverſy. 
ceaſed ; and, in the mean time, the Crawn appears to have had paſ-. 
ſeſſion of the iſland. ' At length, however, an agreement was made, 
according to which Earl William was to have the Iſland; but was, 
to pay various ſums of money to Earl Ferdinand's three daughters, 
and to his widow, who was become the wife of Lord Chancellor. 
Egerton ; and the future ſucceſſion to the Iſland was to be regulated 
in a particular way. It was to accompliſh the latter part of this. 
arrangement, that the parliamentary entail of the Iſland in the th 
of James the Firſt was created. The act for this purpoſe is entitled, 
« An AQ for the Aſſuring and Eſtabliſhing the Iſle of Mann;“ 
and by this act the Iſland was ſettled upon William the ſixth Earl 


of Derby, and his Counteſs, for their lives, and the life of the ſur= 


vivor; remainder to the ſame Earl William's eldeſt ſon, James Lord 
Stanley, and the heirs male of his body ; remainder to the ſecond 
ſon Robert Stanley, and the heirs male of his body ; remainder. to 
the heirs male of Earl William's body ; ; with remainder t tbe right 
 beirs of James Lord Stanley, The Ifle of Mann being thus 
ſettled, with a declaration, that it ſhould be enjoyed accordingly 
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againſt the widow and coheirs of Earl F erdinand in purſuance of ' 
the agreement with them, a clauſe is introduced to guard this ſuc- 
ceſſion from all change, and to render it permanent. This clauſe 
being the foundation of the opinion I have n. I ſhall give it at 
length. It i is in the words following: 


"66 114 be it RE enacted by your Highneſs, the Loads Spi- 
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ritual and Temporal, and the Commons in this preſent Parlia- 


ment aſſembled, and by the authority of the ſame, that neither 


the ſaid James Lord Stanley, nor any the heirs males of his body 
lawfully begotten or to be begotten, nor the ſaid Robert Stan- 
ley, nor any the heirs males of his body lawfully begotten and 


to be begotten, nor any the heirs males of the body of the 


ſaid William Earl of Derby lawfully begotten or to be begotten, 
ſhall have any power, authority, or liberty, to give, grant, alien, 
bargain, fell, convey, aſſure, or do away the ſaid iſle, caſtle, 


peele, and lordſhip of Mann, meſſuages, lands, tenements, tithes, 


hereditaments, and other the premiſes in this act mentioned to 
be enjoyed as aforeſaid, or any part or parcel thereof, from his or 
their iſſue or iſſues, OR OTHER PERSONS BY THIS ACT MENTIONED. 
AND APPOINTED ro ENJOY THE SAME, but that the ſame ſhall 
remain and continue to the ſaid James Lord Stanley and the 
heirs males of his body lawfully begotten and to be begotten, 
and for default of ſuch iſſue to the ſaid Robert Stanley and to 
the heirs males of his body lawfully begotten and to be begotten, 
and for default of ſuch iſſue to the heirs males of the body of 
the ſaid William Earl of Derby lawfully begotten and to be be- 
gotten, and for default of ſuch iſſue To THE RIGHT HEIRS OF THE 


SAD JAMEs LoRD STANLEY AS BEFORE BY THIS ACT is AP=- 


POINTED, AND THAT ALL GIFTS, GRANTS, ALIENATIONS, 
BARGAINS, SALES, CONVEY ANCES, ASSURANCES AND ACTS, DONE 
OR TO BE DONE, OR MADE TO THE CONTRARY, SHALL BE ur- 
TERLY vorp, FRUSTRATE, AND OF NONE EFFECT.” 


| 14 295 
It is this clauſe of perpetuity, which, as I conceive, fruſtrates and 
| makes void all the ſettlements and conveyances of the preſent Duke 
of Athol's grandfather, and conſequently ſubverts the authority 
to make that agreement for ſale of the Iſle of Mann, to execute 
* which the act of the preſent. King was paſſed. 


The beginning of the clauſe is expreſſed, as if it only aimed to 
protect the entail on the heirs male of the bodies of William Earl 
of Derby, and of his two ſons James Lord Stanley and Robert Stan- 
ley ; for it ſimply negatives the power of alienation in thoſe two 
ſons, and in the heirs males of the bodies of them and of Earl Wil- 
liam himſelf. Had alſo the prohibition to alienate ſtopped here, it 
wouldhave leftJames Lord Stanley and his heirs general at liberty 
to diſpoſe of the remainder in fee in the Ifland limited to him at his 
and their pleaſure, with no other check, than that ariling from the 
neceſſity of a licence from the Crown in reſpect of the propertyꝰ's being 
held of the Crown immediately and in capite. But the clauſe pro- 
ceeds, and its language becomes more large and expanded. The ſubſe- 
quent words not only include the ** other perſons by this act men- 
* tioned and appointed to enjoy” the Ifland ; but, what is more 
important, preſcribe, that the property ſhall -remain, on default of 
the iſſues mentioned, © To THE RIGHT HEIRS OF THE SAID JAMES 
% LokD STANLEY, as before by this act is appointed, adding im- 
mediately after, he that all gifts, grants, alienations, bargains, 
% ſales, Conveyances, aſſurances, and ads, done or to be done or 
«made To THE CONTRARY ſhall be UTTERLY voID, FRUSTRATE, 
«and of NONE EFFECT.” It is theſe latter paſſages in the clauſe - 
of perpetuity, which bring the herrs-general of James Lord Stanley 
within the compaſs both of its protection and reſtraint : that is, 
firſt, thoſe heirs-general are protected by the clauſe againſt all alien- 
ations by him, or his brother Robert, or by any iſſue of them or 
their father; and then in reſtraint of the heirs-general themſelves, 
as well as of Earl William's two ſons and his and their iſſue male, 
the clauſe nullifies all alienations and acts of every kind whatever, 
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trary to any part of the ſucceſſion preſcribed by the act. Here 


Abi It. is not the alienation of any particular perſons, which is made 
void ; but it is genera/ly and wniverſally every alienation, without 


regarding by whom made. In other words, the clauſe of perpetu- 
ity, by thus enlarging itſelf, at laſt expreſily guards the whole of the 
ſucceſſion eſtabliſhed ; that is, not merely the ſucceſſion to the 
eſtates tail created, but both that ſucceſſion and the ſucceſſion to 


the remainder in fee-ſimple limited to James Lord Stanley; not 


merely the heirs in tail, but them and the heirs-general equally ; 


and not only the beirs-general againſt the iſue male, but the beirs- 
1 general againſt each other, and as among themſebves. 


Nor is this conſtruction of the parliamentary entail of the Iſle of . 
Mann mere purſuance of, or an over- ſtrict adherence to, the /etter 
of the clauſe of perpetuity. In truth, the explanation well ac- 
cords with that, which may be preſumed to have been the real 
intention of the legiſlature, —The object of the act of James the 


Firſt was to ſanction an agreement between the beirs male and the 


heirs-general of Ferdinand the fifth Earl of Derby, under which 

the Iſle of Mann was for the preſent yielded by the latter to the 
former; and it appears to have been part of the inducement and 
conſideration with the heirs-general for coming into ſuch an agree- 
ment, that the preference of the heirs male ſhould have preſcribed 
limits, and not be extended beyond the iſſue male of William 


| Earl of Derby, the brother of the deceaſed Earl Ferdinand; in 


conſequence of which the daughters and heirs- general of the latter 
{aw reaſon to indulge no very remote hope of finally having the Iſle 
of Mann veſted either in themſelves or in their poſterity. I ſay, that 
the chance of ſuch a ſucceſſion was not ſo very remote: becauſe there 
were at the time of the act only Earl William and his two fons to 
interrupt the hope of the heirs-general ; and had thoſe three died 
without iſſue, the daughters of the deceaſed: Earl Ferdinand, or 
their _ would have come in as l of James Lord 


Stanley, 
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e 
Stanley, under the limitation of the remainder to him in fee. 
But if this really was in any degree part of the conſideration, 
Vvrhich influenced Earl Ferdinand's daughters to come into the 
agreement, it certainly was requiſite, that the clauſe of perpetuity 
ſhould be ſo ſhaped, as to embrace the whole of the ſucceffion to the 
Ifle of Mann, appointed by the a& of parliament: for if only the 
eſtates tail had been ſheltered from alienation, and the remainder in 

fee to James Lord Stanley's heirs had been left in an alienable ſtate, 
then the moment the act had paſſed, he himſelf might with licence 
from the Crown have wholly diſappointed the ſucceffion of the 
heirs-general, either by creating a further entail of ſuch a kind as 
would have further extended the preference of the heirs male, or 
by an abſolute ſale of the remainder 1 in fee, 


Thus i it appears, that, according to both the Jeet und ſpirit of 
the act of James the Firſt, the Ile of Mann was rendered as un- 
alienable in reſpect to the remainder in fee limited to James Lord 

Stanley, as it was in reſpect to the preceding eſtates tail; and that 
the clauſe of perpetuity was intended to make all branches of the: 
ſucceſſion OR FOE cred and; inviolate. | 


Now if this be fo, as becomes of al the various feoffments: 
and conveyances by James Duke of Athol, the preſent Duke's 
grandfather ; what becomes of the new ſucceſſion, which he eſta- 


bliſhed ; what becomes of the foundations, upon which the Fs 


agreement for - ſale of the Iſle of Mann was made with the Trea- 
ſary by the preſent Duke's father and mother and the truſtees for 
ale appeinted by Duke James, and upon which that agreement 
was executed by the act of his preſent: Majeſty ? The anſwer, I 
apprehend, can only be this. —Duke James, the preſent Duke's: 
grandfather,” was miſtaken in ſuppoſing, that he, ſucceeding to. 
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the Ille of Mann under the act of James the Firſt, and as heir-ge- 
neral of james Lord Stanley, could make conveyances of the 
Iſland with any effect beyond his own life: the eſtate he granted 
to the truſtees for ſale was wholly void and of no effect: the truſt 
he created for ſale of the Iſland was illegal: the new entail, 
which he introduced for the ſake of preferring his paternal 
family the Murrays, over his maternal one the Stanleys, 
was an abſolute nullity : there was no power to agree with the 
Treaſury for the ſale, either in the preſent Duke's father and mo- 
ther, or in the truſtees who joined them in the agreement. — To 
- expreſs it in another way, all thoſe facts, upon the credit of which 
the legiſlature paſſed the a& of the preſent King, and transferred 
the Ile of Mann to the Crown, were in truth wanting to the caſe the 
| legiſlature had before them ; and the reſult is, that the legiſlature 
was ſurprized into ſanctioning a void and illegal agreement, and 

into a diſinheriſon of the lawful heirs. 


In putting the caſe of the pheſeat Duke of Athol thus ſtrongly, 


EATS I am far from overſtating it. On the contrary, neither the whole 
LIK ſtrength of it, nor the whole imperfection of the act of the pre- 


ſent reign, is yet expreſſed. As far as hitherto appears, the opi- 
nion I have given, however well founded in a juſt conſtruction of 
the parliamentary ſucceſſion under the act of James the Firſt, may: 
be unſupported by any judicial authority : and as I myſelf feel 
| conſcious, how little confidence is due to my fingle ſentiments 
upon any ſubject of difficulty and importance; ſo I know by ex- 
perience, how ſmall their influence is likely to be with others, eſpe- 
cially thoſe perſons of higher claſs, to whoſe conſideration my 
view of the preſent caſe may probably be more immediately ſub- 
mitted. But, in fact, a ſolemn and direct adjudication of the point 


has heretofore paſſed, from one of the moſt eminent judges both 
in 
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in law and equity ever known to Weſtminſter Hall. It was a judg- 
ment by Lord Chancellor Hardwicke in July 1751, after long and 
elaborate argument by counſel. The caſe I refer to was not in 
print, when the act of the preſent King was made for transferring 
Mann to the Crown. But it is now reported in page 337 of the 
ſecond volume of Mr. Veſey's Chancery Caſes. There were two 
cauſes before Lord Hardwicke ; one on a bill filed by the Biſhop 
of Sodor and Mann againſt Edward the eleventh Earl of Derby, 
grandfather of the preſent Earl; and the other on a bill filed by 
the ſame Earl of Derby againſt James Duke of Athol, grand- 
father of the preſent Duke. The two ſuits aroſe thus.—Charles 
the eighth Earl of Derby in 1666 leaſed the rectories and tithes 
in the Iſle of Mann, being part of the property entailed by the 
act of James the Firſt, for 1900 years, for the benefit of the poor 
clergy of the Iſle. At the ſame time, to prevent a diſturbance of this 
term by thoſe claiming under the parliamentary entail, he conveyed 
an eſtate in Lancaſhire to the Biſhop of Sodor and Mann in fee, 
| upon truſt to permit him Earl Charles and his heirs, to re- 
ceive the profits of this Lancaſhire eſtate, until interruption in 
the enjoyment of the rectories and tithes in Mann, under the 
term of 1000 years, by thoſe claiming under the ſucceſſion and 
entail guarded by the act of James the Firſt, ; but in caſe of ſuch 
an interruption, the truſt was, that the truſtees ſhould enter 
and receive the profits off the Lancaſhire eſtate. There was no 
diſturbance of the term of 1000 years, until the death of James 
the tenth Earl of Derby without iflue in 1735. But then the 
'Ifle of Mann and the Lancaſhire eſtate became ſevered in poſſeſ- 
ſion: James Duke of Athol, the preſent Duke's grandfather, 
becoming intitled to the former property, as heir-general under 
the ſucceſſion preſcribed by the act of James the Firſt ; and Ed- 
Ward the cleventh Earl of Derby, grandfather to the preſent Earl, 
| | nat 


nn 1 
not only ſucceeding to the Earldom by deſcent from a younger ith 
of Lord Stanley, who Was made Earl of Derby by Henry the Se- 
venth, but becoming intitled to the latter property as general 


deviſee of all the real eſtates of the tenth Earl. In this ſituation 
of the titles to the two eſtates, James Duke of Athol, the preſent 


Duke's grandfather, took advantage of his right to the whole of the 


lle of Mann, as heir-general under the ſucceſſion ratified by the act of | 


James the Firſt; and in that character both claimed and recovered 
* rectories and tithes in Mann demiſed for 1000 years, and ſo put 
an end to the enjoyment under that term. Upon this eviction, the 
Wot Sodor and Mann, on behalf of the poor clergy of Mann, 
ſued the Earl of Derby, grandfather of the preſent Earl, in equity, 
to have fatisfadtion for the loſs of the reQories and tithes in Mann 
out of the Lancaſhire eſtates, which was ſo made a collateral ſe- 
curity againſt diſturbance of the term of 1900 years. This ſuit 
againſt the preſent Earl of Derby's grandfather provoked him to 
file a bill in Chancery againſt the preſent Duke of Athol's grand- 
father: the object of which was to regain the reQories and tithes 
in Mann for the poor clergy there, according to the grant by Earl 
Charles in 1666; and alſo to obtain the whole Iſland for himſelf, 
on the ground of its being a property both alienable and deviſable. 
The two cauſes came on together; and in both there was a de- 
cree againſt the preſent Earl of Derby's grandfather. In the cauſe 
on the bill filed by the Biſhop of Sodor and Mann, the declared 
foundation of Lord Hardwicke's decree was, that the. clauſe of 
perpetuity in the act of James the Firſt, regulating the ſucceſſion 
to Mann, did not merely make void all alienations contrary. to the 
ſucceſſion in favor of the iſſue male of William the ſixth Earl of 
Derby, and his two ſons, James Lord Stanley and Robert Stanley, 
but equally gave protection to James Lord Stanley's heirs-general. 
Lord Hardwicke was indeed of TO, that the Iſle of Mann, be- 


| ing 
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ing held of the Crown in capite, though by a ſocage tenure, was 
unalienable without licence from the King; the act of Charles 
the Second, in reſpect to tenures in capite, and putting them on the 
footing of common ſocage, not extending to that iſland. But then 
his Lordſhipat the ſame time explained, that he did not conſider this 
as ſufficient to invalidate the term of 1000 years in the rectories 
and tithes; for his idea was, that to the creation of a mere chattel 
intereſt, however long the term, ſuch a licence of alienation was 
not eſſential, Therefore Lord Hardwicke's decree is left without 
any other poſſible ground to ſuſtain it, than the very conſtruction 
of the act of James the Firſt, upon which I found myſelf ; name- 
ly, that the clauſe of perpetuity afforded as much protection to 
the berrs-general as to the heirs male deſcribed in the at, Who- 
ever alſo reads Mr, Veſey's printed report of the arguments in theſe 
two cauſes, or the ſhorter one which I have before me in manu- 
fcript, will plainly ſee, both that ſuch was the only foundation of 
Lord Hardwicke's decree for the Biſhop of Sodor and Mann ; and 
that this foundation was taken by his Lordſhip after a variety of 
arguments, which were preſſed upon him by the late Earl of 
Derby's counſel, for reſtricting the reſtraint of alienation impoſed 
by the clauſe of perpetuity in the act of James the Firſt to the 
Nie male deſcribed i in it, and OY the aha from i its 


Protection. os 


From this rn of the judgment by Lord Hordwinke, two 
further ſteps are gained by the preſent Duke of Athol], towards 
his right to the relief he claims. For now it is evident, that all the 
errors, which I impute as the cauſe of the legiſlature's being betrayed 
into paſſing the act of the preſent King, have actually been adjudged. 
to be ſuch, by a Lord Chancellor of the firſt authority upon the 
mot ſerious deliberation.—Now alſo i it appears, that the very fame 
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q James Duke of Athol, who created the truſt for fale of the Ifle of 


Mann, and newly modified the entail of it for the fake of his 


| paternal family the Murrays and of his paternal titles, was the 


very perſon, who recovered the rectories and tithes in Mann from 


the alienees of a prior heir-general, on the principle of the Iſland's 


being ſubject to a ſucceſſion guarded by act of parliament againſt 


; N Ty of alienation. 


et even this addition to the caſe leaves room * a ſtill further 


explanation, tending to give new force to the preſent Duke of 


Athol's pretenſions to relief. 


What I have hitherto ſtated in point of law proves, under what 
a complication of errors in reſpect to the title to the Iſle of Mann 
the legiſlature proceeded, when they paſſed the act of the preſent 
reign reveſting the title in the Crown. But it remains to account 


for ſuch extraordinary errors, and to trace them to their probable 
ſources. 


Haſte and precipitaney are almoſt ever generative of miſtakes ; 
more eſpecially where titles to.real property require inveſtigation. 
In the inſtance of the act for transferring the Iſle of Mann to the 
Crown, there was a concurrence of circumſtances to render hurry 
in the buſineſs productive of miſtakes the moſt important, —The 
title to the Iſle of Mann was of a very ſpecial kind, being dependant 
in a great meaſure upon rules of law peculiar to itſelf, in conſe- 


quence of being out of the realm of England, and therefore not 


operated upon by many of thoſe ſtatutes which regulate the diſpo- 
fition of real property in general. It was requiſite to trace the title 
for almoſt five centuries, that is, as far back as the firſt grant of 


the Iſland to the Stanley family in the reign of Henry the Fourth. 
Great complication belonged to that part of the title, which de- 
» | pended 
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les upon the diſputes between the heirs-general and the heir 
male of the Stanley family on the death of Ferdinand Earl of 
Derby in 1596, and the final adjuſtment of thoſe diſputes by the 
act of James the Firſt regulating the future ſucceſſion to the 
Iſland. Nor was the more modern branch of the title a little em- 
barraſſed by the numerous feoffments and conveyances, which were 
made after the Iſland's devolving upon James Duke of Athol the 
preſent Duke's grandfather. It ſhould alſo be recollected, that 
the preſent Duke's father, with whom the Treaſury made the 
agreement for the purchaſe of the Iſle of Mann, was but recently 
come into poſſeſſion of the family titles and eſtates, and therefore 
had not had ſufficient time to be familiar with the title and affairs 
of the Iſland. Beſides all this, the tranſaction of the ſale was 
made ſuch, by the refuſal of the Treaſury to purchaſe the entire pro- 
perty, as to require a partition of it between the Crown and the 
Athol family: and how arduous a thing it was to adjuſt a diſ- 
memberment of the royal fief for this purpoſe, appears from the 
reſult of the diviſion made; for in conſequence of it there has 

been a continual difference between the Officers of the Crown in 
the Iſland and the Athol family about the extent of their reſpective 
rights under the act of the preſent King; and at this moment 
there is no proſpect of an end to the innumerable difficulties, 
ariſing upon the true conſtruction of the clauſe reſerving what the 
preſent Duke of Athol poſſeſſes. —With ſo much to be inveſtigated, 

ſo much to be arranged, and ſo many difficulties to ſurmount, even 
though a year had been allowed to prepare and digeſt the buſineſs 
of the ſale, it would not have been wonderful, if the nature of the 
title to the Iſle of Mann had been in ſome degree miſconceived 
by thoſe acting for the Crown, or even by the agents of the Athol 
family. Only a few days being allowed for forming the agree- 
ment to ſel], examining the title, and preparing the bill to perfect 
the fale, it was ſcarce poſlible, that the real ſtate of the title ould 
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be otherwiſe than miſconceived by the promoters of the bill; 
and conſequently miſrepreſented to parliament. It ſo hap- 
pened alſo, that there were circumſtances naturally leading to 
a miſtake of the title in the grand points; that is, in re- 
ſpect to the competency of thoſe with whom the Treaſury 
tranſacted for purchaſe of the Iſland to agree for the ſale, and in 
reſpect to the legality of the new entails created by the preſent 
Duke of Athol's grandfather. Every tranſaction of the preſent 
Duke's grandfather in relation to. the Ifle of Mann tended to im- 
7 preſs an idea of his being the abſolute proprietor of the Ifle, un- 
fettered by a parliamentary reſtriftion : for he had not only been in 
the habit of conveying to truſtees, and varying the ſucceflion ; but 
he had actually more than once gone the length of raifing money 
by mortgage of the Ifland, as appears by the recitals in his deed 
of revocation and new ſettlement of the 6th of April 1756. 
Indeed the Chancery ſuits between the Biſhop of Sodor and Mann 
and the laſt Earl of Derby on the one hand, and the fame Earl of 
Derby and the preſent Duke of Athol's grandfather on the other, 
might have been ſufficient to correct this falſe notion of the powers of 
the latter over the Iſle of Mann. But between the termination of theſe 
ſuits and the agreement for ſale of the Iſland to the Crown, above 
twenty-three years had elapſed: and as the report of thoſe caſes 
was not then in print, it is not improbable, that the grounds, on 
which Lord Hardwicke determined in thoſe cauſes, might have 
been either not at all, or at leaſt confuſedly, recolleQed during the 
very ſhort fpace of time allowed for the buſineſs of the ſale. Nor 
is it improbable, that, if thoſe grounds. of deciſion had been but 
imperfectly remembered, the anxiety of the Prime Miniſter of that 
period, to ſecure the Ille of Mann for the publick, might have ope- 
rated as an effeQtual bar to much follicitude of obtaining a compleat 
report. of Lord 'Hardwicke's deciſion. Perhaps, on the other 
hand alſo the prefent Duke's father might be in ſome degree 
averſe to inveſtigations, which in the reſult might diſturb the family 


ſettle- 
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ſettlements and arrangements made by the preſent Duke's grand- 
father, and alarm thoſe intereſted in the maintenance of them. : 


so much may ſerve to explain, how it happened, that thoſe, who 
were concerned in the agreement for ſale of the Iſle of Mann, and 
in preparing the Transfer Bill for Parliament, or in recommend- 
ing the paſling of the bill into a law, fell into or acted under eſſen- 
tial miſtakes of the title. 


How Parliament itſelf. was betrayed into the adoption of theſe 
miſtakes is not ſo entirely matter of conjecture. F ortunately for 
the preſent Duke of Athol, the ſtatute; which he feeks to avoid, and 
by which he conceives himſelf aggrieved, is itfelf in fome degree 
evidence of the ſource of the grand and general error in reſpect to 
the law of the cafe, under which Parliament permitted the act to 
paſs. Many of the facts, ſtated in the bill for transfer of the Ile of 
Mann to the Crown, were of a kind, which led to the ſuppoſition of - 
the Iſland's being an alienable property, and diſpoſable by the pre- 
ſent Duke of Athol's grandfather at his pleaſure. That he had been 
ſeiſed in ſee, was not only apparent from the recitals of the bill, but 
was undeniably the real fact. That from the time he became enti- 
tled to the Iſland he had acted as the full and abſolute proprietor 
was apparent from the recitals; all the feoffments, entails, and 
conveyances in his time, being vain and nugatory on any other idea 
of the caſe, There was alſo apparent in the bill an exprefs truſt 
for ſale of the Ifland, created by the preſent Duke's grandfather, 
with an expreſs truſt to inveſt the monies from the ſale in the pur-- 
chaſe of eſtates in Scotland, and to ſettle thoſe eſtates, not according 
tothe parliamentaryſucceflioneſtabliſhed bythe act of James the Firſt, 
but according to a new ſucceſſio and entail deviſed by the preſent 
Duke of Athol's grandfather from partiality to his paternal family 
of the Murrays. The contract for ſale by the Treaſury was recited: 
to have been made with the very truſtees thus authorized to ſell by 

| £1 a per- 


of the act of the 12th of George the Firſt; which act, on the firſt 


pediments, though on a careful peruſal it manifeſtly authorizes no 
perſon to ſell more than bis own eftate and intereſt in the Iſle of Mann. 
= — Without going any further, therefore, it is not unaccountable that 


King's PrimeMiniſter, acceded to by the then Duke of Athol and his 
- Ducheſs and the family truſtees, who together were the perſons 
immediately intereſted in the Iſle of Mann, and unoppoſed from 


to the property.— But till I have not ſtated the whole ſource of 


Majeſty was paſſed ; for one part of that ſource was a groſs, though 


might be fairly doubted, whether taken ſingly it would reſtrain the 
| heirs-general of James Lord Stanley, afterwards ſeventh Earl of 


Lord Stanley and Robert Stanley, and the iſue male of them and their 
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Now in ſtating this refr:i&tve branch of the clauſe of perpetuity, the 


# 
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a perſon, who for about 30 years together had been conveying and 
diſpoſing of the Iſle of Mann as if there was nothing like a reſtraint 
to impede him. No doubt was raiſed by any perſon whatever on the 
right of thoſeTruſtees to contract with the Treaſury for the ſale; and 
in contracting to buy, theTreaſury appeared to act under the ſanction 


peruſal, might itſelf almoſt have been ſuppoſed to remove all im- 


the legiſlature, on a bill brought in under the patronage of the 


any quarter, ſhould fall into an error concerning the real title 
the grand and general error, under which the act of his preſent 


poſſibly an unintentional, miſtatement of the reſtraint of alienation 
impoſed by the act of James the Firſt, by the omiſſion of ſome words, 
which I conceive to be moſt material tothe title of the heirs-general. 
The proviſion againſt alienation, as will appear from the clauſe of 
perpetuity, which I have before given at length, conſiſted of two 
branches; one reſtraining alienations, and the other nullifying 
them. The former of theſe is the leaſt comprehenſive; and it 


Derby ; for, according to the letter of the reſtraint, only James 
Father William Earl of Derby, are prohibited from aliening, and James 


Lord Stanley's heirs-general are only included, as if for the ſake of pro- 
tecding them againſt alienations by the tenants and iſſue in tail male. 


recital 
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recital of it in the act of the preſent King appears to me expreſſed 
with ſufficient fulneſs. But I think, that the ſubſequent part 
of the clauſe. of perpetuity, —the nulliſying branch, — that which 
chiefly if not ſolely reaches the berrs-general of James Lord Stanley, 
and conſequently that which chiefly if not ſolely affects the 
powers of the preſent Duke of Athol's grandfather over the Iſle of 
Mann,—is moſt defectively repreſented ; and expreſs words recipro- 
cally reſtraining and protecting the heirs-general are OMITTED. 
The nullifying branch of the clauſe of perpetuity in the ſtatute of 
James is recited to have enacted, that the Iſland ſhould remain 
« and continue As BY THE 8AID ACT Is APPOINTED; and that 
« all gifts, grants, alienations, bargains, ſales, conveyances, aſſu- 
& rances, and acts done or to be done to the conTRARY, except 
« as is therein excepted, ſhould be voir and of none effect.“ 
Here the HEIRS-GENERAL are not mentioned, and therefore the 
incluſion of them is left to a conſtruction of the words as BV 
THE SAID ACT 18 APPOINTED. But in the act of James itſelf, 
the nullifying branch of the clauſe of perpetuity expreſsly and 
emphatically appoints, that the Ifle of Mann ſhall remain and con- 
tinue to the iſſue male of James Lord Stanley, Robert Stanley, 
and their father William Earl of Derby, and foR DEFAULT 
* of SUCH ISSUE, TO THE: RIGHT HEIRS OF THE SAID JAMES 
© LoRD STANLEY, AS BEFORE, BY THIS ACT 18 APPOINTED 2” 
which expreſs naming of the RIOHT HEIRS of James Lord Stan- 
ley, being inſtantly followed. by the words, nullifying all aliena-. 
tions by whomſoever made To THE CONTRARY, places it beyond a. 
doubt, that the heirs-general and the ue male were both equally, 
diſabled and ſheltered from diſturbing the ſucceſſion preſcribed by 
the act. It is remarkable alſo, that Lord Chancellor Hardwicke, 
when he adjudged, that the clauſe of perpetuity extended to the 
reſtriction and protection of the Beira- general as well as the iſue malo, 
greatly relied upon the nullifying branch of the clauſe. Thus then 

it 
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it is manifeſt, that there is an omiſſion of moſt eſſential words in 
reſpect to the reſtraint of alienation as recited in the ſtatute of his 
preſent Majeſty ; an omiſſion materially affecting the giſt of the 
title to the Iſle of Mann.—In the reſtraint of alienation as recited, 


it was left to dubious inference from general and equivocal expreſ- 
© fion, whether the heirs-general were reſtrained or not. But the 
real reſtraint of alienation, had it been brought before the eye of 
Parliament, would have been found fully, expreſsly, explicitly, 


and unambiguouſly comprehenſive of the heirs-general.—Upon the 


recital of the clauſe of perpetuity, it might eſcape even a judicious 
and attentive reader, that the heirs-general were meant to be re- 
trained : or rather ſuch a perſon might very well have doubted it; 
and then the habit of alienation by an heir-general, which had pre- 


vailed during the whole poſſeſſion of the preſent Duke of Athol's 
grandfather, might have ſufficed to overbalance that doubt, and ſo 
finally have inducedconſtruing the reſtraint as excluſive of the heirs- 
general, But upon the clauſe of perpetuity itſelf, nothing leſs 


than groſs careleſsneſs and inattention could avoid ſceing, that the 


heirs-general were reſtrained, nothing leſs than the refinement of an 
ingenious advocate could have raiſed a doubt of their being ſo.— 
Hence upon the face of the bill, which was paſſed for transferring 


; the Iſland to the Crown, it might appear, that there was no im- 


pediment to reſtrain the preſent Duke's grandfather from creating 
the truſts for ſale of Mann, and from newly entailing it; for the 
Duke's grandfather ſucceeded, not as one of the iſue male in the act 
of James the Firſt, but as beir- general. Therefore, according to the 
caſe ſtated to and acted u pon by parliament, the perſons, with whom 


the Treaſury had agreed for purchaſe of Mann, might appear com- 


petent to agree for the ſale, the agreement might ſeem good in law, 


and the entail directed to be made of the lands to be purchaſed | with 


the 70,000]. conſideration- money might ſeem juſt and proper. But, 
«ecording to the real caſe, according to the real title, according to 


that 


f 25 ] 
that fact which was pinto to be repreſented, the agreement with | 


the Treaſury was made by perſons not competent to ſell; the agree- 

ment was not warranted. in law ; and the entail directed of the 

70,0001. purchaſe-money was an infringement of the rights. of the 

true and lawful heirs. It ſhould alſo be remembered, that this 

fatal omiſſion in the recital of the a& of James the Firſt was the 

more important, becauſe that act not being to be found in the printed 
collections of ſtatutes, it, was not 9 to have the omiſſion . ; ; 


or even obſerved. 


This further light upon the law of the preſent caſe doth indeed 
bring it into a very ſerious point of view: for it ſhews, that parlia- 
ment was precipitated intoa groſs violation of the ſacred rights of pri- 
vate property, by a falſe ſtatement of material facts, by an omiſſion, I 
hadalmoſt ſaid a ſuppreſſion, of the very giſt of the title to the Iſle of 
Mann. Iexpreſs myſelf thus ſtrongly, not from any ſuſpicion, that the 
untrue repreſentation of the title was wilfully made to Parliament. 
When perſons of honor and integrity are concerned in tranſactin g 
buſineſs, ſo baſe a conduct is impoſſible. The probability, or at 
| leaſt my conjecture is, that the hurry of the tranſaction, in agreeing 
for and perfecting the ſale of Mann to the Crown, did not afford 
time to ſee the injury from an imperfed recital of the reſtraint of 
- alienation in the private act of James the Firſt, which guarded 
the ſuccefſion : and perhaps, inſtead of reſorting to that act itſelf, 
which from not being to be found in the printed ſtatute book 
© was not ſo readily at hand, ſome abſtract of it injudiciouſly made 
on a former occaſion, or haſtily made for the preſent purpoſe, was 
relied upon as authentic. But whatever was the cauſe of ſo untrue 
a ſtatement of the title of the Iſle of Mann to Parliament, it could 
not be imputed to any laches in the preſent Duke, who was an in- I 
fant at the time, and no party to any branch of the tranſaction. 1 
D However, 8 


[ins] 
However innocent alſo the real authors of the miſ-ſtatement might 
be in intention, the injury reſulting to the Duke of Athol and the 
heirs-general intitled under the parliamentary entail of the Iſle of 
Mann by the act of James the Firſt, is the ſame, and the preten- 
ſion to relief 4 that injury is equally cogent. 


I have now reached what appears to me the ſhort point of the pre- 
ſent caſe, I think I have evinced an injury committed, a groſs and 
palpable violation of very ſplendid and valuable rights of private 

property. I have alſo developed the cauſes, which miſled parlia- 
ment to paſs a law ſo unjuſt in its operation; and I have detected the 
falſe ſtatement of title, on the credit of which parliament ated, 


The queſtion then becomes ſimply this. Is it not incumbent upon 
the legiſlature to redreſs the injury, of which they have been the 
unintentional authors, by reſtoring that property to the family, 
from which it has been oppreſſively wreſted ? But ſurely upon 
ſuch a point the claim of juſtice is too plain to admit two opinions. 
The publick intereſt can never be well ſerved, or truly conſulted, by 
perſeverance in injuſtice to individuals. It may be excuſable to 
have acted unjuſtly through miſapprehenſion of private rights invaded. 
But when the error is diſeovered, not to. revoke the injuſtice com- 
mitted, not to repair the injury. done as far as ſhall. be practicable, 
muſt be a perverſe and culpable uſe of legiſlative authority.—Upon. 
theſe principles, I think, that the preſent Duke of Athol may. lay. 
the caſe of himſelf and his noble family before a Britiſh Parliament, 
with confidence, either that the Iſle of Mann will be reſtored ; or 
that the moſt liberal compenſation will be allowed, for every poſ- 
fible damage from retaining the Iſland againſt thoſe intitled under 
the rights of ſucceſſion, which have been thus injuriouſly in- 


fringed. . * 
Indeed 


[X01] 

Indeed of ſuch vaſt ſtrength, in my idea of it, is the caſe of a 5 
preſent Duke of Athol and his family, againſt the transfer of the 
Iſle of Mann to the Crown, that I very much doubt, whether his 
Grace is bound by the act of the preſent King, and may not be re- 
lievable without the aid of parliament. True it is, that the act of 
the preſent King has veſted the Iſland unalienably in the Crown, not 
only freed from all eſtates under the act of James the Firſt, or 
under © any other means right or title whatſoever,” but without ſo. 
much as one ſaving, excluſive of the exception of the parts reſerved 
to the Athol family. Yet it is to be conſidered, that the legiſla- 
ture, in thus veſting the Iſland, was executing an agreement made 
between the Crown and certain perſons deemed competent to ſell 
the Iſland. Nor would it be juſt to the legiſlature to preſume, 
that, in effectuating ſuch an agreement, they could mean to deſtroy 
the rights and titles of third perſons being frangers, and claiming 
rights in oppoſition to both of the parties, between whom the 
agreement was made ; becauſe that would be imputing an inten- 
tion of deſtroying the rights of third perſons without compen- 
ſation. Suppoſe, for inſtance, that the right to the Iſle of Mann 
had been really in the preſent Earl of Derby at the time of the 
ſtatute, and that the lapſe of time was not ſuch as to create any 
bar to the proper remedy for recovery of the Iſland. Will any 
lawyer ſay, that becauſe the ſtatute veſts the Iſle of Mann in 
the Crown, diſcharged from all rights and titles, and more eſpeci- 
ally from all eſtates and rights under the act of James, therefore 
the Earl of Derby's right is extinguiſhed ? I myſelf think, that 
it would not be warrantable to adhere to the letter of the ſta- 
tute. of the preſent King, with ſuch minute ſtrictneſs; and that 
on a caſe ſo put, the ſtatute would not operate, but that the 
Earl of Derby would be at liberty to purſue his remedy ; nay even 
though he ſhould-make out his title under the very a& of James 
D 2 the 


“ priory alien, altbougb there was not any ſaving in the act. From, 


11 
the Firſt, 1 Peril) negatived in the ſtatute transferring to the 
Crown. But if I am right in this, it ſhews, that there is. ſuch a 


thing as an implied ſaving, however latent, and however ſeemingly 
in the teeth of the words of the law ; and that ſuch implications 
are as it were an equity neceſſarily inherent to ſtatutes affecting 
property. This is far from new doctrine; for to the credit of the 


law of England, it may be traced very far back. —Here ſome 


paſſages in Sir Francis Barrington's caſe, as reported in Lord 


Coke's Eighth Report folio 138, become material. In that 
caſe it-came into queſtion, whether the a& of the 22d of Ed- 


| ward the Fourth, chap. 7. which, under certain circumſtances, au- 
thorizes the proprietors of ground in foreſts, after a felling, 


to in- 


cloſe it without the King's licence for ſeven years, to n the 
ſpringing wood, ſhould be conſtrued fo as to exclude perſons having 
right of common. Upon this point Lord Coke thus reports one of 
the reaſons upon which the judges of the common-pleas adjudged, 

that the commoners were not bound by the ſtatute. ** It appears 
* by the preamble, between what perſons and for and againſt 
*« what perſons this act was made: and the parties to this great 
* contract by act of parliament are the ſubjects having woods, &c. 
* within foreſts chaſes or purlicus, of the one part, and the king and 
** other owners of foreſts chaſes and purlieus, of the other part; 
© that the chumoners are not any of the parties between whom this act 
« was made. And therefore in the caſe, well argued in 21. Hen. 1. 


* fol. 1. a. b. between the prior of Caſtleacre and the dean of Saint 


«« Stephen's, and left at large in the printed report, it was after- 
* wards adjudged, as appears by the record thereof, which began 
«© Eaſter 18 Hen. 7. Roll. 416. that the act of 2. Hen. 5. being 
** made between the king and the priors aliens, by which the prio- 
*« ries aliens were given to the king, did not extinguiſh the annuity. 
«« of the prior of Caſtleacre, which he had out a rectory parcel of a 


this 


— 


29 1 


this authority it is plain, & the doctrine of an inherent equity, 


which controuls the general expreſſion of ſtatutes, and raiſes a ſaving 
io prevent injury to rights not under the conſideration of the legiſla- 


ture, is of an ancient date; for this extract alone from Lord 
Coke's Reports traces the doctrine into the reign of Henry the 
Seventh. Upon the principle alſo of the doctrine thus reported by | 
Lord Coke, I incline to think, that the ſtatute of the preſent King | 


ought not to be conſidered even in point of law as concluſive upon 
his Grace ; for, as I view the caſe, he was neither party nor privy 
to the agreement for ſale of the Iſle of Mann, to execute which was 
the object of the ſtatute ; that is, he neither himſelf joined in the 
contract of ſale, nor is driven to claim under thoſe who did join, 
his Grace's title being derived not from his grandfather James 


Duke of Athol, but under a parliamentary ſucceſſion, over which 


neither Duke James nor any of the contracting parties had the 
leaſt power or controul. However, there are many circumſtances 
to diſſuade the preſent Duke from an attempt to be relieved 
againſt the operation of the ſtatute of the preſent King, other- 
' wiſe than by reſorting to parliament itſelf. Any other remedy 
would be at leaſt attended with great difficulties. The Ifle of 
Mann being out of the realm of Great-Britain, the ordinary reme- 
dies for recovery of property would not be applicable. The judges, 
before whom the caſe might come, would probably be ſcrupulous 
about relieving againſt the expreſs words of a ſtatute. If their ſcru- 


ples were overcome, the parliamentary diſmemberment of the Iſle - 


of Mann might render the means of adminiſtering a compleat re- 
medy exceedingly difficult, if not wholly impracticable. Nor is it a 
little material, that during the life of the preſent Duke's mother, he 
could only ſue as her aſſignee ; and ſhe, though moſt probably under 
the influence of error, and under 7gnorance of her real and beſt title, 
was in fa&# a conſenting party to the agreement which the 
ſtatute executes : ſo that till her death his race, being only an 
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Upon the whole, therefore, I am decidedly of 
opinion, that the preſent caſe is of ſuch a nature, that it is in every 
ieſpect adviſable on the part of the preſent Duke of Athol to ſub- 


"mit his claim of the Ille of Mann to the King and two Houſes of 
Parliament. From the whole legiſlature, the injuries, of which ww 

the Duke complains, unintentionally proceeded. —To the juſtice of 
| the ſame legiſlature he is entitled to look with confidence, for a 
more immediate and more effectual redreſs of its own overſights and 


miſtakes, than can be adminiſtered by any leſs authority. 
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FRANCIS HARGRAVE. 


Bosen r. Bok 
May 30, 1788, 


